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Before the FCC 92M-668
FEDERAL COMMUNICATIONS COMMISSION 03128
Washington, D.C. 20554
MM DOCKET NO. 92961
File No. BPH~901218M1

File No, BPH-901219M1

File No. BbH-g0122ba-CEIVED
' JUN 23 1992

In re Applications of

LRB BROADCASTING

DAVID WOLFE

ZENITRAM COMMUNICATIONS, INC,

For Construction Permit for a New M

Station on Channel 288A
in Brockpert, New York

MEMORANDUM_ QPINION AND ORDER Offa of the Secreery
Issued: June 11,' 1992; Released: June 12, 1992

Background.

1. This i{s a ruling on Jolnt Motion To Dismiss For Fallure To
Proseoute filed on May 18, 1992, by David Wolfe ("Wolfe") and LRB Broadcasting
("LRB") (colleotively referred to as "Movants"). An Opposition To Joint
‘Motion To Dismiss Application was filed on June 1, 1992, by 2enitram
Communications, Ino. ("Zenitram"). A Reply was filed by Movants on June 10,
1992, Alsc oonsidered are Supplement To Joint Motion To Dismiss For Fallure
To Prosequte filed by Movants on May 22, 1992, Report filed by Zenitram on May
22, 1992, Supplement To Opposition To Joint Motion To Dismiss Application
filed by Zenitram on June 1, 1092, and Second Supplement To Opposition To
Joiny Motion To Dismiss Application filed by Zenitram on June 4, 1992,

Facts

2. This case was inivtiated by the Bureau under Heuring %Wa
er ["HDO"] (DA 92-360), released April 13, 1992, reported at 7 F,C.C, Ro
91 (MM Bur, 1992) and published at 57 P.R. 13355 (Apri) 16, 1992). The HIQ
specifically notifies the parties that they must file Notices of Appearance
within 20 days of the mailing of the HDO and that a Standard Document
Production and u Standald Integration Statement must ba exchanged five days
thereafter, HDQ at Para, 15. The HDQ further gives notice that:

Fallure to so serve the required materials may con-
stitute a failure to proseoute, resulting in dismissal
of the application. ;

HDQ at Para, 15, .

3. On April 16, 1992, the Presiding Judge issued his {_m_ggmg,e
gg_nr_emrcg_g_z;qepr;, FCC 92M-473, released April 17, 1992. The parties were pu
on specific notice that this case was being held under the new prodedures st

by she Commission in the Broposals To Reform The Commission's Comparative
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Hearins uocesses %% gggegigc The Rgggﬁggon' ?% Cases (Gen., Doc. 90-264), 6
F.C.C. Nl 157 (1930) and & F.C.C, Red 3 1991), ld. at Para. V.
. The parties were specifically expected to have "timely filed

their Noticas of Appearance ("NOA") under U7 C.F.R. $1.221." And parties who
did file timely NOAs were required: '

- == within Eé“ of filing and service of their
NOAs, offect the Standard Dooument Production ("SDPY)
under 47 C.F.R. §$1.325(¢c)(1), and shall exchange Stande
ard Integration Statements ("S18") under 47 C.F.R. ,
§1.325(0)(2). x

at Pura, 4, (Emphasis in original,) The parties were also reminded o!,‘f._
the follvwings ‘

%'
¥4
(T

Ny
The parties are on notice that fallures to comply with
prouvddural and Jiscovery orders ¢f thd preaiding trial
Judge may result in dismissal. .
& .g n. . ;"Ei

“. The HDO required that SHP materials be produced by May 11, 1§92, .
five day- .l'ter the NOAs were filed. Wolfe and LRB aver that they served.
thelr docimant production materials on that date, It further gppears that
Wolfe anu LiA filed timely their NOAs, Z2enitram, on the other’hand, did not
file an Ne:A until May 18, 1992* and Zenltram did not exchange the required
dogumant:: until June 2, 1992, Zenitram had nelther received nor requested
an exten:.ou of time from the Presiding Judge. :

6. Zenitram's NOA was dated May 4, 1992, the date on whioh it was -
due to b riled., But it was not filed until May 18, 1992. The Report flled
by Zenitr v on May 22, 1992, states in that regard as follows: :

- Qn Saturday, May 16, 1992, counsel for Zenitram received
& dooument entitled "Non Delivery Notice" (the "notice")
from the courier which (giQ) services had been retained
for timely delivery of a package to the office of the
Secretary of the Commission on May 4, 1992. The package
contained, ;gter alia, Zenitram's post Hearing Designhae
Lion Order "Notice of Appearatiee ™ The notice showed
that the package was being held at the Washington
National Alrport near Washingten, D.C,

&;.'.:f - -
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1 Zenitrum also filed late its Standard Integration Statement whioh has :
been rejovtud for consideration, %g_g_ n inio rder, FOC 92M«
654, relen:¢ June 10, 1992, Therefore, even LT Zenitram were not disisyed

r:r {guur-- Lo prosecute it would be foreclosed from making any comparative
showing,
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" The Report continues to offer the following explanstion vhrough Zenitram's
counsel. Counsel conoludes that "inexplicably ~ » «, the package [had] been
held for two (2) weeks at the airport." There {3 no affidavit offered by
Zenitram from the allegedly delinquent courier. Nor is there a description
of the "inter alia™ matarials that were contained in the envelope that
allegedly was left at the Natiohal Airport., Théere was not even submitted &
copy of a bill of lading or receipt from the courier aoknowledging oustedy.

7. In its Report, counsel for Zenitram asserts that Zenitram's NOA
was gorved upon the Presiding Judge, other counsel, and the Bureau's Hearing
Branch and Data Management Branch. But there is no date mentioned as to when
such service ogourred. Nor is there any description of the manner in which
such services were made. Tha work files of the Presiding Judge contain
courtesy coples of NOAs that were furnished by LRB and Wolfe on May u, 1992,
But the Presiding Judge had not recelved a copy of Zenitram's NOR by that
date,
- 8. In its Oppesition that was filed on June 1, 1§92, 2. Zenitran
relies on the account in its Report as Justification for missing the filing
deadline for ita NOA, There {s no mention made with respect to Zenitram's
fatlure to deliver {ts SDP materials, CZenitram further states In (t3
QOpposition:

On July 15, 1991, 2enivram paid its hearing fee and
filed & Notice of Appearance. A copy of that pleading
is attached as Exhibit 1 hereto, .

There was no Exhibit 1 document to the gopy of Zenitram's ngositlon that was
forwarded to the Presiding Judge by the Seoretary's office. An unauthorized
pleading styled "Second Supplement To Opposition Te Joint Motion To Dismiss
Application” was filed by Zenitram on June 4, 1992, It contalned attachments
of a letter from counsel to the Mellon Bank lockbox dated July 12, 1991, &
copy of a "Notice of Appearance And Payment Of Hearing Feo "dated July 12,
1992, and a copy of an FCC Fee Processing Form reflecting remittance of
$6,760, But no cancelled check wag provided. A review of the Commission's
List of Broadcast Applicants Submitting Hearing Fee Payments Under New Rules
(Public Notice 14040), July 19, 1999, failed to reflect a payment of a hearing
fee by Zenitram between July 8, 199t and July *6, 1081,

-
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2 The Commission's rules provide that oppositions to motions to dismiss
must be filed within ten (10) days after the motion is filed, Allowing three
days for service by mall, Zenitram's Opposition was timely filed. 47 C.F.R,
§1.294(c)(3). There is a five day period allowed for a Reply pleading. 1d.

3 The copy of the Opposition considered by the Presiding Judge renected'
t:g s;‘:a:xp of the Commission Seoretary, The pleading did not have any exhibit
attaghed, ’ ’
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9. This is a thres party comparative procesding for a neW M
faaility {n Brookport, New York, Two of the applicent parties, LRB and Wolfe,
have thus far met the filing and discovery requirements of the new hearing
procedures, Also, both LRB and Wolfe are {n compliance with the Presiding
Judge's mez%cwa&mngi_g.m{. gupry. Thus, there is no publio interest
to retain Zenitram AS & party appijcant if it has failed to follow t?o
Coumission's rules, the Bureau's designation order, snd the Prosiding Judge's
procedural eorder. Cf, Capit B e » 1 F.C.C. Rod 2029,
(Comm'n 1992) (Comm'n no longer favors curing disqualifying defects in
applicanta' proposals), The same policy would apply to disqualifying conduct
in a party's failing to prosecute an appliaatlon in a multi-party comparative
case under the new expedited procedures, In this case, Zenitram has failed
to file a Notice of Appearance and te exchange required documents on time and
‘has not offered a credible excuse, €sJ : 2y 5 F.C.C. Rod
, Comm'n $11p Op, FCC 90-367 (November 16, 1990) (applicant dismissed for
failure to show good oause for failing to file NOA and fee where fallures
of mail was alleged as excuse), It cannot be found with reasonable ocertainty
that Zenitram had earlier filed an NOA and paid its fee because the copies
provided do not reflect received stampa at the FCC, there is no c¢opy of 8
cancelled oheck provided, and the Publio Notice for the relevant period falls
to sccount for Zenitram, In any event, the new procedures require an NOA
after the ocase s set for hearing and Zenitram was required to follow the
rules. It was partioularly fmportant to file timely the post-designation NOA

because {t started the time for exchange of doocuments and the 8IS,

10. The duty to file on time is the applicant's and it oannot bde
delegated to- a courier service, If it is faotually accurate that Zenitram had
hired a negligent courier service, then Zernitram suffers the consequences,
¢ 11ebrand adeasting, Ine,, ) F.C.C. RCD 419, 420 n, 6 (Comm'n 1986)

application dismissed wherse failures were those of agent - attorney because a
party will be bound by {ts agent's action and omissions). The laock of an
affidavit from an allegedly errant courier raises 8 prosumption against
Zenitram that there was a negligent courier at fault, if ever there was a
courier. Zenitram has the burden of persuasion which equates to showing good
cause, a burden which could only be met b; producing a written statement from
the person or entity thal was the bailes of the dooument that had failed vo be
gelivered to the Commissien, Cf, n 2, 3 F.C.C. Rod
5049 (Review Bd 1988), rev, den,, .C.Cs Red lcood cause nod
shown where applicant merely asserted it had not received delivery of the HDQ

Snmemmhmils et gy

4 It was noted above that Zenitram had not requested an extension of time
to file late {ts NOA, Based on the facts presented, such a request may not

have been granted under the Commission's policy. See Publie No, 23247,
equests F tension Of Time In Adjudicat: N e
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and therefors had defaulted on NOA and filing fee). S In  fact, the courier
service is not even identified and no copy of an invoies or bill of lading was
submitted so it is impossible for opposing counsel to check out the assertions

of Mr, Emert,

11. The Commission requires that an analysis be made under the

leading ocourt ocas¢ on standards for dismissal by default. §¥g N
E!*ﬁﬁ&&iﬂﬂlﬁio 7 F.C.C. Red 1797, 1800 (Comm'n 1992) at Pars 22. (The eourt
held In g%gggni-Centrg Brosdeasting, Ine, v. E.C.Q,, 856 F.2d 1551, 1554 (D.C.
Cir. 1988):

{W)hether there is just cause for dismiysal for fallure

to prosecute [depends on] the applicant's proferred

Justification for the failure to comply = =~ =, the pre-

Judice suffered by other parties, the burdén placed

on the administrative system, and the need to punish .
abuse of the system and to deter further misconduot, .

o mem aage P N T
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In ggmmggiggggggg the delingquent £filing was twelve days late, Here, Zenie
tram’s dosument production was twenty two days late.

12. As noted above, in the Silver Spring case it was held that there
ean be no resolution of (ssues relating te delivery of pleadings to- the
Commission by mere assertion of non-delivery because resolution of possible
defaults on such flimsy evidence would result in "confusion, havoe and abuse."
Seg n. 5 above., That would be the result here 1f Zenitram's assertions about
a8 negligent courler were aceepted without a higher quality of proof. In
addition, there is now an added policy and practice to consider as a result of
the adoption of the new reform procedures, Now it is required that five days
after filing an NOA, parties must sxchange doouments which aonsist of twelve
comprehensively identified clacsifications under the rules. S¢a 47 C.F.R,
$1.325(0)(1). That document exchange facilitates a prompt stary on framing
issues and preparing for deposition discovery, Zenitram was late by a factor
of twenty two days. In addition, on the same fifth day after filing the NOAs,
each comparative party must file and serve a Standard Integration Statement.
47 C.F.R. §1.325(0)(2). That dooument is essential for determining at an
early stage of the litigation how the parties are comparatively aligned which
enables parties to assess settlement and to uge {t to preparé for discovery on
such {ssues as the probability of the ablility to carry out an integration
preposal.  Without the documente and the integration statement, the. discovery
efforts of LRB and Wolfe are stalled. Thus, Zenitram's failure to file its.

L The Review Board held, as had the trial judge:

If the Commission begins entertaining and accepting
arguments that letters malled in Commission proceed-
ings were not delivered, procedural confusion, haveo
and abuse would result,

%gé_nt‘Para. 4. That was a holding even before the adoption of the
ommission's new expedited procedures that apply in this case, ’



NCA and related discovery documents on the presorided dates without showing
good ocause with reliable evidence for failing to meet those dates, would
warrant sumwmary dismissal so that the case can move forward on schedule.

13. The prejudice suffered by other parties is their inadllity to
timely discover Zenitram's doouments and {ntegration plan which are needed to
prepare for further discovery and trial, The initial dooument disclosure
must be made and mysessed before LRB and Wolfe can determing whether to make
a supplemental doocumentary request., 47 C.F.R, §1,325(0)(3), There is also
a right to seek to ocompel production where the Initial disclosures are
believed to be 4incomplete, a proocess whioh requires a round of plondinso.
The parties will bde bheld to the Commission's prescribed deadlines for
hearing this case on September 1, 1992, Therefore, the competing applicants
LRB and Wolfe suffer substantial prejudice from Zenitram's defaults becsuse
:ngs: defaults lessen the time for completing discovery and preparing for

rial, '

14, The burden on the administrative system dsused by Zenitram's

default also {s substantial, The Presiding Judge is uncertain as ¢to0 when
discovery can be completed while affording due process to LRE and Wolfe to
prepare for discovery and trial. That uncertainty places the prescribed
hearing date {n Jeopardy. In addition, there are the resulting rounds of
pleadings on motion to dismiss that must be considered by the Presiding Judge
4in making this ruling. All of the time delays and the attendant uncertainties
oreated by the defaults may operate to extend the time for the Presiding
Judge's initial decision beyond the nine months from designation intended by
the Commission, 6 F.C.C, Rod 162, at Para. 39, If Zenitram's tactios are
successlul, certalin future applicants c¢ould be motivated to use similar
tactics to delay the implementing of the early discovery procedures that the
Commission has presoribed.

Ruling *

Aocordingly, IT 18 ORDERED for the failure of 2enitram Communioatio-
ne, 1Ine. to show good cause for acoepting its late filed Notioce Of Appearance
and related discovery, that the Joint Motion To Dismiss For Fallure Teo
g;:;;ggte filed on May 18, 1992, by LRB Broadcasting and David L. Wolfe 18

IT 1$ FURTHER ORDERED that the application of Zenigéau Communicatio=
gg,pr:::éutgezzc No., BPH-901220MG) 1§ DISMISSED with prejudiece for its failure_

IT 18 FURTHER ORDERED that the name 2enitram Communications, Ine,

SHALL BE STRICKEN from the case caption.
PEDERAL con-muxcmg, OMMISSION
Rd ot

Administrative Law Judge

4



CERTIFICATE OF SERVICE

I, Marianne H. LePera,

do hereby certify that on this 23rd day of

June, 1992, true and correct copies of the foregoing "Notice of Special

Appearance'" were served by first-class United States mail, postage

prepaid, upon:

* Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau

Federal

Communications Commission

2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Richard J. Hayes, Jr., Esquire
1359 Black Meadow Road
Spotsylvania, Virginia 22553
Counsel for David Wolfe

J. Richard Carr, Esquire

Post Office Box 70725

Chevy Chase, Maryland 20813-0725
Counsel for David Wolfe

Arthur V. Belendiuk, Esquire
Smithwick & Belendiuk

1990 M Street, N.W., #510

Washington, D.C. 20036
Counsel for LRB Broadcasting

*Denotes Hand Delivery

577/% { ,Zk\

Marianne H. LePera




